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EDITORIAL NOTES. 


Li eof the absence of the editor in europe the August number 
he Ww fouRNAL will not appear until September, when, perhaps, a 
uble nimber, dated August-September will be issued. Inasmuch as 
\ueu the vacation month for lawyers, the tact of a non-issue in that 
nth will scarcely be missed. 
lt may be well here to suggest to members of the Bar in all parts of 
Sate that personal items respecting members of the Bar, including 
yspaper Clippings containing death notices of lawyers, ought to be 
forwarded to the Law JourNAL more frequently and without special re- 
nests. We are apt to acquire a knowledge of such matters in the North- 
ern part it the State, because of Newspapers reaching us, but from the 
Southern portion it is more difficult for us to secure the items suggested. 
Siad the Newark “lI’vening News” in a recent issue: “lour hundred 


nd six vetine machines have been ordered installed in New York City for 
the coming general election under a new law requiring that the metropolis 
be compleely equipped with these mechanical devices by 1924. < 
New fer-ey made a big mistake when it threw out the voting machines 
without giving them a fair trial.’ In this we, like many others, strongly 
differ from the “News.” Aside from the fact that for so many people 
the use of a machine only once or twice a year furnishes an intricate and 
uncertain problem, and that most citizens like to be certain they have voted 
they intended to vote, there is the other problem of whether or not the 
machme cannot be manipulated by an expert so as to record erroneously. 
We have it on the authority of a man who experimented with a sample 
machine when it was in use in New Jersey that ina few seconds he could 
alter the detailed registration of the votes cast for any party candidates 
without distributing the totals. Possibly a machine may be made where 
such changes could not be affected, but how is the public to know this: 


Some months ago in one of the large boroughs of this State a school 
meeting was held to determine whether or not the municipality should be 
honded m the sum of $250,000 for the purpose of erecting and equipping 
a new school building. The majority tor bonding was about 40. An 
appeal was taken to the Commissioner of Education, and the contest cen- 
tered on the fact that, when the hour was up during which the polls were 
kept open according to law, the doors were shut and no more persons were 
admitted, although some were late in getting into the room. A police- 


man stationed at the door announced the polls closed except to those in 
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the building, and those outside were denied admittance. Those who failed 
thus to vote numbered it was said, about 25—not sufficient to alter the re- 
sult of the vote if all had voted against the bonding proposition. The 
Commission took the view that the election should stand; he could not 
well have done otherwise. But he also said: “It is the opinion of the 
Commissioner that the Chairman of the meeting gave a too literal con- 
struction to the school election law, which reads that the polls at such 
election shall be kept open for one hour and as much longer as may be 
necessary to enable the legal voters present to cast their ballots. A more 
liberal view of this provision should be taken. The law evidently should 
be construed as meaning that the polls should remain entirely open to 
the public until such time as all present have cast their ballots. Persons 
desiring to vote cannot in the opinion of the Commissioner be legally 
denied admission to the building while the polls remain open to those 
within.” This is not very clear. To say “the polls should remain entirely 
open to the public until all present have cast their ballots,” we can well 
understand. But why should they be open to those who stand, or have 
been outside, until the hour is passed, and then, by going into the room 
while the polls are kept open for the votes of those who were in the room 
but could not actually deposit their ballots by the closing period, have 
opportunity to vete? Such would not be allowed in ordinary elections and 
clearly ought not to be permitted in school elections. Yet we gather from 
the Commissioner's decision that if 40 or more persons not in the room 
had been excluded from voting the election would have been set aside. 
‘The Docket” quotes a part of Section 2 of the Public Laws of 
North Carolina for 1917, as follows: “Or any man and woman registering 
or otherwise representing themselves to be husband and wife in any 
hotel, public inn, or boarding house, shall be deemed guilty of a mis- 
demeanor, and, upon conviction shall be punished in the discretion of the 
Court.” A correspondent of “The Docket” very properly suggests that, 
by it, a husband and wife cannot legally room together in a hotel in that 


state 


In Canada as m this country the legal periodicals are considering the 
question of the advantages of a higher training of applicants for admission 
to the Bar, the value of Law Schools, ete. It is well to have the discus- 
sion goon here. The “Law Notes,” of Northport, L. 1. recently said this 
on the general subject, and put it well: “At the recent conference called 
by the American Bar Association to discuss raising the standards for ad- 
mission to the Bar, as in every discussion of that subject, the leading argu- 
ment for the negative was that the proposed requirements would have 
excluded Abraham J.incoln from the Bar. This statement has defeated 
in rural Legislatures many bills for better legal education, but naturally 
it did not make much impression on a gathering of lawyers.  lighty-five 
years have passed since Lincoln was admitted to the Bar of Illinois. In 
that time the body of our Jaw has grown beyond all recognition, while 
parsely settled rural communities have become the business centers of 
a complex and wealthy civilization. The demands on a practicing lawyer 
are as different from those of Lineoln’s day as the demands on the head of 


a? 


a New York department store differ from those on the owner of a 
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country grocery. What could be more patently absurd than the implica- 
tion that because a certain method of preparation was adequate at that 
time it is still adequate? Another change is of no less importance. In 
1835 Law Schools were few in number and only wealth or a favored loca- 
tion permitted attendance. At present so numerous are Colleges and Law 
Schools, so low the fees, and so general the means of self support by stu- 
dents, that no ambitious young man of ability warranting him in undertak- 
ing the practice of law is excluded by the requirements proposed by the 
Bar Association. Lincoln in his own time did the best thing possible 
under the circumstances. But it is scarcely to be doubted that were he 
living in the present day the same ambition and resourcefulness which he 
showed in coping with his environment at the time would have led him to 
secure for himseif a College and Law School education.” 


The Court of Ierrors and Appeals of this State have decided, and we 
think very properly, that the public streets are not places where anybody 
can gather a crowd, interrupt travel and proclaim his ideas, whether 
Socialistic or otherwise. The decision in Harwood v. Trembley, Mayor 

Rahway, and others, March 7th, held: “The streets of a city are com- 
mon highways for the use of the public in passing and repassing, and any 
one who obstructs such streets by collecting thereon an assemblage to 
deliver an address to them without first having obtained permission from 
the public authorities in charge of such highways commits a_ public 
nuisance.” Of course there were other questions involved, chiefly one, 
perhaps, in the mind of the plaintiff at least, whether a proper way to put 
down the offender was to turn the hose on him and drench him with water. 
But this, said the Court, was a question for the jury to determine. The 
Mayor having the authority to prevent obstruction to travel, and having 
refused a permit for the speaker to orate on the street to a crowd, and 
having in mind also that a mob of dissenting soldiers was likely to gather, 
thought the best Way to act Was to Use cold water, which certainly cooled 
off the Socialists. The jury thought he acted wisely, and their ve ‘rdict the 
Court would not disturb. The prevalent idea among so many that free- 
dom of speech means freedom to gather a crowd anywhere, regardless of 
public order, is thus flatly contradicted by the Court (the Chief Justice 
speaking ), when it says: 

“The constitutional guaranty of liberty of speech no more authorizes 
a citizen to appropriate to his own use the public property of a community 
for the purpose of exercising that guaranty than it permits him to occupy 
in invitum the private property of a fellow citizen for the same purpose. 
In order to protect the public in the full enjoyment of the city streets, the 
municipal authorities are clothed with the power of seeing that such en- 
joyment is not unnecessarily interfered with, and, in the exercise of that 
power, to take all reasonable steps to prevent such interference. In the 
present case the respondent Trembley, as has already been stated, was 
the mayor of the city of Rahway, and the head of its police department, 
and upon him rested the duty of seeing to it that the appellant was not 
permitted to obstruct public travel or in any other way interfere with the 
rights of the public by holding his proposed meeting in one of the city 
streets; and in the performance of this duty he was justified in using such 
means as were reasonably appropriate to its accomplishment, providing 
excessive force was not employed.” 
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In connection with the foregoing opinion it may be stated that not long 

‘nce a somewhat similar case was thus disposed of in Pennsylvamia. The 

case was reported in ri2 Atlantic Rep. 130, being that of City of Du- 
quesne vy. Fincke. W.N. Fincke was convicted of violating an ordinance 
of the city of Duquesne, Pa., prohibiting the holding of street meetings 
without first obtaining a permit from the mayor. The defendant con- 
tended that the ordinance violated his constitutional rights, m= that he 
was denied the equal protection of the laws guaranteed by the fourteenth 
\mendment, and that he was denied freedom of speech and the right of 
peaceable assemblage, contrary to sections 7 and 20 of the Pennsylvania 
Bill of Rights. In disposing of the objection that the ordinance violated 
the Fourteenth Amendment, the Court based its decision upon Davis v. 
Massachusetts, 107 J; 8. 43. in Which case the conviction of a preacher 
for holding services on Boston Commons without a permit was sustamed 
on the theory that this amendment does not impinge the State police 


power. In overruling the other objections the Court, in an opinion writ- 
en by Judge Simpson, says: 


“His contention founded thereon [that the ordinance violated the 
freedom of speech and peaceable ast mblave clauses of the Bill of Rights a 
however, overlooks the fact that they do not give to him the right to 

emble with others, and to speak wherever he and they choose to vO. 
He would hardly admut that others would have the right so to do in his 
house, without his consent, and doubtless would concede the same to all 
other citizens. If he wishes to address an assemblage he must gather 
his audience together in places where he and they have the right to be 
Por this purpose, and the streets are not such places, for they are in- 
tended for passage and not for assemblage.” 


\ 1 


At the last session of the Court of Pardons, in May, some 23 prision- 
ers were paroled. Most of them appear not to have served out their 
minimum sentence. We have often thought that the public would be far 
better satisfied that these parolings were just if the reasons for them were 
nled and published. No doubt there were substantial reasons in most 
P not all cases, and perhaps, if known, they would commend themselves 
to law-abiding citizens, but, if so, why not give them? Just now the 
public is greatly concerned that just punishment shall follow the com- 

lission of crimes, for it 1s well-known that criminals generally have the 
idea that mercy will be dealt out to them at some point between arrest and 
e end of a prison sentence, and who shall say that this is not one of the 
lives to continue in a course of crime ? 


het 


The interesting habit of Mr. Justice Minturn in referring to the clas- 
sics in his opinions is not much tollowed im other States, but we do tfre- 
quently find Judges quoting from, or selecting instances from, the Bible 
ty pomt their legal moral. Here is one froma Virginia Judge : 

“In this changing world human nature changes little, if any, and 
those who persist in defying public sentiment by violating the written law 
when itis based upon reason and supported by sound public policy are 

ure to receive a punishment adjudged to fit the crime to-day as was 
Zemri on that day long ago when he defiantly brought a Midianitish 
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woman into the Hebrew camp, in the sight of Moses and the congregation 
before the door of the tabernacle.” 


“The call to us to enter the War to save the world’s civilization, to 
determine that Might does not make Right, that no nation shall dominate 
the rest, was heeded, and glorious pages of our national history written. 
The gratitude of a world, saved from destruction, was won, and then we 
were told that we had only been in the War for our own interest, and the 
world need look to us no longer for aid in making permanent the results 
of the War. The world across the sea defers to us because its need is so 
deep and our material strength is so great, but its affection for us is lost.” 
So said Bishop Lines of Newark not so long ago. We hope it will not 
forever continue io be true. 


One of our correspondents sent us a letter on “Faith cures,” which we 
published in our issue of December last. [t was not specifically intended 
to help along chiropractic practice, but perhaps it made us take more in- 
terest than we otherwise should in the advertisement of that brand of 
“cure,” which recently appeared in a western journal. All lawyers are 
fond of eloquent passages and so we furnish our readers with the follow- 


ing : 

“We chiropractors work with the subtle substance of the soul. We 
release the prisoned impulse, the tiny rivulet of force, that emanates from 
the mind and flows over the nerves to the cells and stirs them into life. 
We deal with the magic power that transforms common food into living, 
loving, thinking clay; that robes the earth with beauty and hues and 
scents the flowers with the glory of the air. In the dim, dark, distant 
long ago, when the sun first bowed to the morning star, this power spoke 
and there was life; it quickened the slime of the sea and the dust of the 
earth and drove the cell to union with its fellows in countless living forms. 
Through aeons of time it finned the fish and winged the bird and fanged 
the beast. [Endlessly it worked, evolving its forms until it produced the 
crowning glory of them all. With tireless energy it blows the bubble of 
each individual life and then silently, relentlessly dissolves the form and 
absorbs the spirit into itself again.” 

I’x-Judge Morrow, of Belvidere, is now a member of the State Board 
of Education. At, we think, a recent meeting of that body he is thus 
reported by a newspaper : 

“Mr. Morrow said ina school in Montclair the boys and girls did not 
comprehend what a multiplication table was, while in another room of 
the same school a class was discussing whether the valley of the Amazon 
was productive territory. While in Netcong he met a number of students, 
with their teacher, getting ready to debate the question: ‘Resolved, That 
the Philippines should be independent of the United States.” Imagine 
students discussing such weighty questions when diplomats, statesmen 
and professional men have been unable to solve the problem.” 

Very good criticism. Generally speaking, our public schools do excel- 
lent work. But no doubt there are exceptions, in both city and country. 
Many lawyers have tried public school graduates that were lamentably 
ignorant of spelling, more so of punctuation, and surely these are more 
fundamental than any ideas of Philippine independence. 
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CRIME REDUCTION IN DETROIT. 


Our American cities generally must have an interest in what 1s now 
called the “Detroit Method” of handling criminals; a method which in 
one year reduced the number of crimes committed 58 per cent. A full 
presentation of this method appeared in the April number of the “Journal 
of the American Judicature Society” in a statement by one of the Judges 
of the new Court established, a portion of which only have we space for 
reproduction. Says the Judge: 

“This Court has complete jurisdiction of both misdemeanors and 
felonies arising within the corporate limits of the City of Detroit. There 
are seven Judges who annually select one of their number to act as Presid- 
ing Judge. The Presiding Judge has very broad administrative powers 
as set forth in Section 2 of the Act. ‘ 

“The new Court became operative April 20, 1920, so that it has now 
been working in its present form fora little less than two years. “The work 
as classified at that time distributes the miscellaneous matters, previously 
handled by the Police Court, and the matters arising by virtue of city 
ordinances, ete., among the different Courts. For example, one Court 
handles all ordinance cases: another Court, petty misdemeanors ; a third, 
the major misdemeanors, triable without a jury, and signs complaints and 
Warrants: a fourth conducts assignments on warrants; another, arraign- 
ment on information; another condemnation cases; and the seventh con- 
ducts examinations, where demanded, in felony cases. By virtue of this 
distribution, each Judge has a limited amount of this minor work and 
then devotes the balance of his time to the trial of felony cases with juries. 
‘This me has been found to operate very satisfactorily, both as to the 
balancing of the work among the Judges and the satisfactory character 
of the work handled by each Court. 

“The Presiding Jud ee calls all felonies and sets them for trial, dis- 
Nea: them among the various Courts, seeing to it that cach Court is 


kept tinuously busy By virtue of this ays a maximum result is ob- 
fei) yv the way of ‘the work accomplished in each of the Courts. It 
goes without saying, of course, that some Judges work more expeditiously 


nd accomplish more than others, but that is a matter of individuality and 
personal inclination. 

“The effectiveness of this plan ts disclosed by the fact that when the 
present umfied Court came into being something more than twenty-two 
hundred untried cases were pending on the fe lony docket. At the expira- 
tion of the first year only thirty-two untried felony cases remained. At 
no time during he 1c past year have there been to execed thirty-five or forty 
cases pending at any one time, and most of the time the number was under 

wenty-five. Because of this condition, cases are tried promptly; the aver- 

age length of time elapsing does not exceed two weeks between the date 
of arrest and date of trial. Of course, exceptions are made where upon 
a showing it 1s necessary to have continuances, but those are rare, and 
only where a meritorious showing is made. 

“The policy of the majority : the Judges has been to administer 
evere penalties in major crimes. Under the old system the penalty for 
the offense of robbery while armed, ae intent to kill if resisted, averaged 
about five years, the maximum penalty under our statute being life. Un- 
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der the new system this penalty has usually been from fifteen to thirty 
years, and in one or two cases the maximum penalty of life has been im- 
posed. In this connection, it is very interesting to note the report as 
just published by the Police Department on certain major crimes 

“The majority of the Judges of the court, however, do not take the 
attitude that severe penalties are the best means of protecting society in 
all instances. Section 3 gives the Court authority to establish a Psycho- 
pathic Department. Provision was made for this in the city budget a 
year ago, and the Psychopathic Clinic has been operating in connection 
with the Court for just a litthe more than one year. Dr. A. L. Jacoby, 
who was chief assistant to Dr. Barrett, of the Psychopathic Hospital of 
the University of Michigan, was appointed director of this clinic fol- 
lowing its inauguration. He has appointed a staff of seven workers, and 
under their direction 3,262 cases were examined and reported upon dur- 
ing the past year. The work of this department has been so highly satis- 
factory that the budget for the fiseal year makes an increased allowance 
of four thousand dollars for this department, which will practically double 
its capacity for work during the ensuing year. 

“Under the old Recorder’s Court, a probation department existed, 
but was so limited in scope as to be of little value in constructive service. 
Shortly after the new Court came into being, Major Edwin Denby, now 
Secretary of the Navy . President Harding’s cabinet, was appointed 
chief probation officer. Under his supervision the department was re- 
organize d and its scope considerably enlarged. Following his resignation 
the policies as outlined by him have been continued under the present 
head of the department. In addition to the chief probation officer is a 
chief assistant and then a department head for the Men’s Division and the 
Women’s Division. Under the head of the Men’s Division there are 
twenty investigators and supervisors, and under the head of the Women’s 
Division fifteen mvestigators and supervisors. 

“This department makes a preliminary field investigation in all cases 
where 6 gt so to do by the Court, reporting the recommendations on 
the re <9 f such work. If at the conclusion of a case there is a convic- 
tion and the Judge deems it wise to place the defendant on probation, 
such de ee F is carefully supervised during the period of probation. 
The scope of this work is almost without limit in its constructive possi- 
bilities and even present activities. Something more than twenty-five hun- 
dred persons are now on probation from the Court. 

“One of the most interesting departments is that of the Domestic Ke- 
lations Division of the Women’s Department. Approximately four hun- 
dred homes, where the husband has been charged with non-support, are 
now being supervised through this department. By “supervised” is meant 
that before trial a field investigation was made by a representative of the 
department and following probation the home is superintended; that ts, 
the mother is given sugeestions as to organizing her household duties, care 
of the family necessities, expenditure of the family budget, ete., as well 
as supervision of the personal conduct of the husband. In only rare in- 
stances does it become necessary to recall the head of the family in one 
of these homes for actual punishment due to dereliction in his duty or 
violation of the terms of probation.” 

Then follows a statement as to the crimes committed in Detroit in 
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1920 and in 121. They totalled. as to the four major crim. tabulated, 
robbery, breaking and entering business places, breaking and entering 
dwellings and larceny from the person, 3.735 in fg20 and 1.364 in 192k. 
Homicides, however, were reduced only from i28 to too, but traffic 


accidents dropped from: 240 to 134. 


LAW TEXT BOOK FOR SCHOOL CHILDREN 


| r recent number of the “Ammertoan law 


ln an interesting article ina 
Review.” on the subject. “Will We Learn the Lesson 2” by Mr. dC. Me 
Whorter, of Buckhannon, West Virginia, after takine wp the subject ot 
democracy, he points out that, while in Germany. “all the children were 
systematically and thoroughly taught certain national ideals,” it is not done 
in America. “During the formative period im the child mind,” he goes 
on to ask, “what are we doing to {1x in it correct conceptions of the mean 
Ing of government and of the personal relations of each citizen to all 


to the laws regulating their conduct? Practically nothing.” 


“T venture to sugeest the need of a textbook in our public schools 
| to the minds of children under twelve vears of age —a textbook 
which would, in simple language and by simple illustration, with the as- 
sistance oft thoughtful teachers, | 


f such children certain fundamental! facts, such ; 


urn into the minds and conscrousness 


“(CT That we must always live ina country with other people, and 
must get all of our pleasures, happiness and success out of life under these 
conditions, and none other; 

(2) That we are all dependent upon each other; that each is happi 
est when all are happy: and that each, therefore, must respect the right 

hers that all may be happy: 


; That laws are merely simple and just rules for the guidance 
to the end that all the people following these laws or rules may 
most out of life, have the most freedom and joy—just as every- 
ne gets pleasure out of a game of baseball when all the players follow 

1° pleasures of the game are destroyed for all 


} 
} 
| 


the rules of the game, and t 
when any player persists in violating these rules; and that the game of 
life must in the same way be played according to these simple and just 
rule- if we are to get the most pleasure out of life; 

1) That these laws are the protectors of everyone, not to be shun- 


ned and hated and feared as enemies, but to be loved and revered as 
personal friends 
“(s) ‘That, paradoxical as it may seem, it 1s absolutely true that the 


reatest freedom, liberty and happiness come from such restrictions by 
aw as secure full and equal rights to all alike; 

(6) ‘That without the observance of these rules or laws there could 
be no more freedom and safety and happiness for all or any than there 
could be any safety and freedom and pleasure upon a highway unless all 
travelers observed the rules of the road ; 

“(7) And that in the exercise of their franchise all citizens should 
be free, not owned by any political party, nor its servile servants, who 
blindly go and come at its beck and eall. 

“[ know of no such textbook in use or print; but such a book carefully 
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used in all of our public schools, putting these and other fundamental: 
before the children in a way that they can grasp and understand them, 
iiusirated — the experiences of child life in work and in play, so that 
they can be made to see the beauty and innate fairness of it all and how 
the wbservan c of these rules or laws will give more freedom and pleasure 

» alll, - lo more to make democracy safe tor the world, as well as the 


irld s or democracy, than possibly any other one thing. | conceive 
al it mere vo along way towards solving many of our future problem 

well as present, in creating a real reverence tor law and a general 
pect for the common rights of all; and that 11 would help to ‘form a 


more perfect Union, establish justice, insure domestic tranquility, provide 
for the common defense, promote the general welfare and secure the 
blessings of liberty to ourselves and our posterity.” A child citizen so 
taught would grow up a real thinking man or woman of the Republic— 
instead of an unthinking, emotional pawn of a political party.” 


DANGERS AND LIMITATIONS OF PROBATION. 


One of the important papers presented at the Fast annual meeting of 
the Institute of Criminal Law and Crimin i In Cincinnati, was on 
“Probation and Suspended Sentence,” and was published in full in the 


last Mebraury number of the “Journal” of that Institute. Under the sub- 


heading given above, the author, Mr. Charles 1. Chute, says, referring t 
certam statisues he gave: 

“Tn the study cited above, as in other similar studies, it was found 
that many of the cases which proved to be failures were pl: "3 on proba: 
tion without investigation and were subsequently found to be untit: for 
hat treatment. Most of them were returned to Court for Mies treatment 
ad set down as probation failures. eighteen out of a total of forty-one 
failures were mental defectives, insane, inebriate, or addicted to druvs 
They were not proper subjects for probation, Others were found to be 
old offenders who would not respond to the trust put in them. 

“Every study that has been made of probation results has shown 
that the danger of it les in the wrong selection of cases and in inadequate 
supervision afterwards. It has again and again been urged that every case 
placed on probation should have been thoroughly investigated in advance. 
lt this can be made the rule in all Courts the majority of probation failures 
will never be given a chance to fail. Hand in hand with the social in- 
vestigation should go the expert mental and physical examination. The 
Judge and the probation officer cannot determine the mental condition any 
more than they can diagnose venereal disease or other diseases calling for 
hospital and not probation treatment. This must be done by the medical 
or mental expert who should be available for every Court. If the na- 
toon can for its own protection examine with detailed care its potential 
soldiers, can it not for the same reason examine potential criminals ? 

“Inadequate supervision is the negation of the probation system. 
Success depends on personal service and acquaintance brought about by 
the frequent contact of probationer and probation officer. ‘To this end 
fifty cases is as many as any probation officer ought to carry. 

“It 1s scarcely necessary to state that probation power is dangerous 
in the hands of the dishonest or incompetent Judge or probation officer, 
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and that politics should never enter into the selection of cases for proba- . hi 
tion or the treatment of them. This danger, however, is no argument te 
against the extension of probation. If the Court is not honest, if its de- th 
cisions are interfered with by political considerations, then there is no th 

security for the State in any system of justice. The Court can always 
exercise leniency, probation only affording a convenient means to this end, ™ 
but on the whole a safer means than the short sentence, small fine or dis- pa 
charge without supervision.” ma 
z : or 
THE VOCATION OF AN ADVOCATE:' ‘ “ae 
This is the Palace of Truth and we may as well begin by admitting ie 
that. whatever be the explanation, there is in some quarters a painful bis 
prejudice against Lawyers. [| think many of my Canadian colleagues . 
must feel, as so many of us feel at home, whether in our professional “i 
sphere, our strictly professional sphere, or whether in the public work si 

which lawyers have in time of crisis so often undertaken, that we are a 
misunderstood class. We are denounced for vices which never practice, “i 
and, what is even more surprising, we are acclaimed for virtues which we . 
seldom attain. By noveltists, for example, and by dramatists, and, I - 
suspect, by a large part of the general public too, a lawyer at his worst is ee: 
an unprincipled wretch who is constantly and deliberately engaged in the iy 
APRA RO us distortion of truth, by methods entirely discreditable, and ig 
for rewards gr tesquely exaggerated. Even at his best, a lawyer in the ge: 
minds of many people is marked only by a supernatural coolness and an ites 
almost inked cunning, by means of which he discovers at the last 0 
moment an argument which nobody has thought of, or produces a witness — 
from some forgotten corner as a conjurer produces a white rabbit from the "7 3 
tails of his evening coats, and thereby, when all seems lost, overthrows the Aik 
obstinate and rescues the innocent. — _ 
Speaking to my brother lawyers and here in the Temple of Truth, ee 
don't you agree with me that both those pictures are exaggerations’ It bts 
is not true th at a lawyer spends his life in the dishonest and unprincipled are 
pursuits of distorting fact and coloring truth; and it is not true either that mes 
by waving some rhetorical wand in Court he works miracles and compels pet 
agreement. The truth about the matter is that a lawyer is a very plain ars 
matter-of-fact, hard-working person, who devotes long hours in private van 
to preparing what may not show for very much in public; and |] say with sei 
great boldness to you that a lawyer is neither so unscrupulous nor so es 
ngenious as some people make out—at any rate, | make bold to say that ) “te 
e know of other lawyers who are neither as unscrupulous nor as ingent- wie 
ous as some people suppose bases 
\We lawyers, “conscious as we are of one another’s short-comings,” : = 
are prepared to deny the popular description of the character of the ad- —— 
ocate’s art, and J stand here to-night to contend on behalf of our lawyers’ pis 


craft that just as it is true there is no royal road to success or fame with- Chi 
out unrem itting labor, so on the other hand, it is a vocation which calls - 


z ; é > anagr wer 
for. and which does not call in vain for, the nicest sense of honor and the 

P : - ab * ‘ . . OT) 
trictest devonieay to justice. Therefore it is as a lawyer who is proud of , 

day 

‘Part of an Address by Rt. Hon. Sir John Simon, K.C.V.O., K.C., delivered at som 

the annual meeting of the Canadian Bar Association. poit 
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his profession, who believes it is a great and necessary calling, which con- 
tributes much to social justice and is essential for the progress of society, 
that | invite you to consider for a few moments some characteristics of 
the vocation of an advocate. 

And first, ladies and gentlemen, allow me on behalf of the practicing 
members of the profession to get rid of one antiquated fallacy. — It is 
astonishing what a number of people believe that as indeed somebody once 
sud, the bar is not a bed of roses, for it is either all bed and no roses, 
or else it is all roses and no bed. | for my part find it very difficult to 
believe some of the stories that are told of the uninterrupted and con- 
tinuous labor, hour after hour, night and day, which has been undertaken 
in the pursuit of our profession by some distinguished advocates in the 
past. | have been assured, however, for example, by the son of a former 
Lord Chancellor, that when his father was at the Bar he never went to 
bed for a week. Well, that is heresay evidence. 

| have heard a successful English barrister declare that there are 
only two things needed for success at the [english bar; the first of them 
is a good clerk, and the second 1s a good digestion. (Laughter.) But I 
happen to know that that particular member of the bar never argues a 
case without having very fully and carefully studied his brief; and I think 
our talk to-night would not be without its value it would do something 
to disabuse the public mind of the idea that advocacy is a sort of tour de 
force in which a man, under some sudden inspiration, whether by the 
uperior or the inferior deities, dashes in, and, relying upon the divine 
afflatus, delivers himself of some overwhelming argument, couched in 
language of the most elaborate rhetoric, and thereby proves that the worse 
is the better reason. It is not true at all. 1 do not believe that there 1s 
any great profession in which honorable success is attained without un- 
remitting labor. The old definition that genius was an infinite capacity 
for taking pains is open perhaps to the objection that genius is so rare a 
quality that no analysis will discover how to attain it; but that no man can 
attain a great position in our profession of the law unless he is prepared 
to devote everything that he has in his powers of mind and concentration 
upon the work he has to do and the preparation for the case he has to 
argue, is, | am convinced, the experience of all those who have tried this 
strenuous competition, and all doctrines to the contrary are quite un- 
founded. 

let me for instance remind you of an incident in the life of a great 
lawyer, Charles Bowen. Charles Bowen was one of the two juniors in 
the famous Tichborne litigation. Mr. J. C. Matthew was the other, who 
was afterwards lord Justice Matthew and a very distinguished and 
powerful commercial judge in England. The Tichborne litigation was a 
case in which the pl untiff’s cross-examunation lasted 22 days. The hear- 
ing of the plaintiff's case lasted 70 days. The opening spe ech for the de- 
fense lasted a month. And, and astonishing of all, the summing up ot 
Chief Justice Cockburn in the subsequent proceedings for perjury which 
were taken against the person who claimed to be the inheritor of the Tich- 
borne estates—the summing up of the Chief Justice Cockburn lasted 18 
days and occupied 188 columns of the “Times” newspaper. Well, that 
something like a case. (Romance.) And Charles Bowen's biographer 
points out that Mr. Bowen was engaged as a jumior in that case trom the 
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niddle of apr to end of February, 1874, and his biographer says this: 
“tle devoted to it the whole of his powers, intellectual and physical. Ets 
tannliaritv with every tact of it was complete. He used to say he did not 
wheve that there was a single fact or a single date in the evidence of 
which he was not tully cognizant and of which Me Was not prepared on the 
spur ef the moment to given an mimediate and correct account.” And 
vet, ladies and gentlemen, when that Viehborne case was over, when the 
ichborne estates down there in Elampshire were confirmed in the hands 
mint to Whom they really belonged, and when this unhappy clamiant 
citenced to seven vears’ penal servitude, | should doubt whether 

de fact, or a single date, or a single circumstance im the 
of that immense accumulation of detail—all of which was in 
Charles Bowen's memory —that was of the slightest permanent value or 


is =)7}¢ 


nvbody on earth. 


here is the real character of a lawver’s life. Tle is constantly under 
lat he regards his pert wccnd seriously it is a most solemn 
i learning the detail about his chent’s business with a precision and 
enless Which passes long beyond the bounds of what is interesting 
manent, and when he has done it he “9p to face the circumstance 
his vast and detailed study may very well, to a large extent, be wasted 
Pruth may he at the very bottom ot ihe well, and all the pumping 
he Inguid that lies above it only serves to find at last the one small 
practicing lawyer so often discovers to be the key and heart 


Pg 


| ite’s willingness to seize upon, analyze and under- 

he case which he is preparing for trial, | myselt 

(put next in the armory of the advocate the power to select out of 

I~ vast mass of detail the things that really matter, and the courage to 
>the chent’s reiterated desires, in the face of every other 

ulation of unnecessary material, which 1s better left 

Tichborne litigation was of enormous length and there 

L ensons why it lasted so long but in my judgment and 

T as experience goes, other things being equal, the shortest 
heard advocates say that it is ect necessary to repeat an 


~ three times, especially if you are addressing a tribunal 
rm ) one pi My You have to repeat it for the 
rst time in order than one Judge may understand it; you have to repeat 
ror tl nd ti r that he may explain it, while you are repeat- 
brethren: and you have to repeat it for the third time in order 
rrect the erroneous impression which he has unfortunately conveyed. 
of the Canadian Bar. The Judges are 
am speaking not of the duty of a Judge 
hich I know nothing at all—but on the wholly different 
vocation of an advocate, and it is selecting out of a great 
matter of that which is really important which is really going to 
tel) which ts really going to tell, which is really going to carry the day. It 
«thing which requires sureness of judgment, and it requires strength of 
haracter. ‘The lay client is so familiar with his own case that he some- 
e. finds at very ditheult to communicate all the relevant facts of the 
eto his professional adviser, but on the other hand it is extraordinarily 
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ditheult for the lay client to believe that his professional adviser, if he 
omits any tact in the case, is not domy so either from ignorance or from 
indolence, or trom: indifference, or, it may be, trom a de sive to get as soon 
as possible mto another court. And yet, recalhie after an experience of 
twenty years the arguments that have really iapressed me——both argu- 
ments m pomt of law and arguments on questions of fact—-I feel more 
convinecd to-day than ever that one of the most inportant things at which 
every advocate ought to aim is this economy of lis material which enables 
him to present a pieture in which everything that is eritical and salient 
tands out, and where there is no danger that anybody will fail to see the 
wood for the trees . 

Speaking now from the point of view of advocacy, | do not greatly 
admire the famous speech of Portia in the Merchant ot Venice. Ct 
course she was a lady barrister and [I believe it was her first brict; so on 
both grounds we must speak with indulgence and consideration. Lut | 
dom't greatly admire her performance as a matter of advocacy. No doubt 
that was a very fine passage all about the quality of mercy, and it would 
have been a most admirable way of addressing the Court, supposing that 
\ntomo was going to be convicted; but when she had got in reserve that 
point about the pound of flesh, [ must say ! think she ought to have 
brought i out immediately. If I had been the Duke of Venice, though | 
hould have decided in Portia’s favor, | should have made her pay the 
costs of the first half hour of the hearing. 

But then, miicage and barristers and Judges are notoriously impery 
ous to the influence of poetry and the drama. [| remember to have si n 
told a story of a very shrewd, but peculiar Ienglish Judge Desa I belie ve, 
was one of the best judges of a horse that ever sat upon a Bet 1, but who 
sometimes avowed curious literary opinions, mecting one ‘a In the 
Temple, in London, with Serjeant Taulford, who, besides being one of 
the King’s serjeants, was a great Shakesperian authority, this lamented 
Judge said to Tuiford: “Pulford, you know about Shakespeare. | bel 
Vell me, what is the best play of Shakespeare to read, tor | have never 
read any of them?” Serjeant Taulford gave the rather surprising advice 
that he thought the best play to begin with was the trage dy of Komeo and 
Juliet, and, meeting the Judge about three weeks afterw: ards, asked what 
he thought of it. “What do I think of it? Why, | don’t think any thing 
of it. It is a tissue of improbabilities from beginning to end.” 

So far | have been insisting that in the outtit of the advocate, ; 


+ 


altogether from any question of knowledge of law or knowledge of man, 


or knowledge of women, all of which are very necessary ingredients in hts 
composition—lL say nothing of the even more necessary knowledge of 
Judges—so far | have been msisting that in the outht of the advocate ie 


two things that are most important are: first, the ability and the willing- 
ness to work, so as to accumulate all the material available: and, secondly, 
the judgment and the character which will winnow out of these materials 
and select what is really necessary for the purpose in hand. .\ccumu!- 
ation, selection, rejection,—those, | think, are the reading, writing and 
arithmetic of advocacy. 

[ know it is said, and some people believe it most fervently, that sinee 
advocacy is the art of persuasion the most importaat thing in advocacy ts 


to make a flowery speech. Well, forensic eloquence has, so we are told 
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by historians, flourished in various ages, but I cannot bring myself to 
believe that highly rhetorical periods really ever have had, either on Judge 
or on juries, quite all the influence which historians and biographers as- 
sure us they did have in the case of the particular subject of their admir- 
ation, At any rate, it is a product which does not keep. Can anything be 
more depressing than reading the rolling periods even of great speeches 
like Brougham’'s defence of Queen Caroline—L would almost say, of 
Burke's impeachment of Warren Hastings ? 

[ think it is said of Lord lerskine that no one occasion when he ap- 
peared for a candle maker before a common jury at the Guildhall in the 
City of London, in an action for libel, he began by saying: “Gentlemen 
of the Jury, the reputation of a tallow chandler is like the bloom upon a 
peach. ‘Touch it, and it is gone forever.” | feel certain that Lord lr- 
skine got justice and considerable damages for his client, but | have great 
difficulty in believing that it was his rhetorical language which greatly 
weighed the scales in the plaintitt’s favor. 

The truth is that at its best forensic eloquence is like dry champagne 

if indeed I may be permitted in this part of the world to make such a 
reference. That is to say, however effervescent it may be when the bottle 
is first opened, it is impossible to preserve it in a good state for very long. 
There is not, after all, very much difference, at any rate in courts of law, 
between bathos and pathos, and the line even in greatest oratory 1s a very 
tine one. Everybody who takes an interest, as all lawyers must do, in the 
art of speech, recalls perhaps the most famous, most moving passage ever 
spoken in the British House of Commons in the last century—the passage 
in John Bright's oration dealing with the Crimean War which contains the 
famous phrase: “The Angel of Death is amongst us. You may almost 
hear the beating of his wings.” And yet it is a good House of Commons 
tradition that when Mr. Bright went out into the lobby and received the 
congretulations of his friends, one of them said: “It 1s just as well you 
said ‘beating’, for if you had said ‘flapping’ we should have laughed.” 


PERSONNEL OF THE U. S. SUPREME COURT. 


recent number of “Case and Comment” contains the following 


succinet biographical sketches of the members of the United States Su- 
preme Court: 

Wiliam Howard Taft was bern in Cincinnati, Ohio, September 15, 
i&s7. Graduated from Yale in 1878 and from the Cincinnati Law School 


in 1880. He was admitted to practice in Ohio in 1880 and became Law 


Reporter of the Cincinnati Times and of the Cincinnati Commercial. He 
was Assistant Prosecuting Attorney of Hamilton County 1881-1883; prac- 
ticed Jaw in Cincinnati from 1883 to 1887; was Assistant County Solicitor 


of Hamilton County from 1885 to 1887. He was made Judge of the 


Superior Court at Cincinnati and served until 1890, when he became 
- r General of the United States. In 1892 he was made 
United States Cirenit Judge for the Sixth Circuit and served until 
goo, when he was appointed President of the Philippine Commis- 

mn. Ple becarne First Civil Governor of the Philippine Islands in 
[Gol From 1g04 to 1g08 he was Secretary of War in’ President 


Roosevelt's cabinet Was twenty-seventh President of the United 
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States, serving from 1gog to 1913. Became Kent Professor of law 
at Yale m 1913. He was President of the American Bar Association 
in 1913. Was appointed Chief Justice by President Harding to succeed 
the late Chief Justice White. 

Joseph McKenna was born in Philadelphia August 10, 1843. Was 
admitted to the bar of California in 1865 and served as District Attorney 
of Solano county from 1866 to 1868. Tle served as a member of the 
California House of Representatives from 1875 to 1876, and as a member 
of the National [louse of Representatives from 1885 to 18g2, when he 
resigned to accept an appointment as United States Circuit Judge. He 
served as Attorney General in the cabinet of President McKinley from 
1897 to 188, when he was appointed Associate Justice of the Supreme 
Court. 

Oliver Wendell Holmes was born in Boston March 8, 1841. Grad- 
uatedfrom Harvard in 1861 and from the Harvard Law School in 1866. 
He served in the Civil War until 1864 and was admitted to the bar in Mas- 
sachusetts in 1867, engaging in the practice at Boston. He became As- 
sociate Justice of the Supreme Judicial Court of Massachusetts in 1882 and 
served as Chief Justice from 1&g9 to 1902. He was appointed Associate 
Judge of the Supreme Court December 4, 1go2. 

William Rufus Day was born in Ravenna, Ohio, April 17, 1849. He 
was admitted to the bar of Ohio in 1872 and practiced at Canton from 
IS86 to Tkgo0. He was Judge of the Court of Common Pleas in 188g. He 
was appointed United States District Judge for the Northern District of 
Ohio, but because of poor health resigned before taking office. He was 
made Assistant Secretary of State in March, 1897, and succeeded John 
Sherman as Secretary in April, 1898. In September, 1898, he became 
Chairman of the United States Peace Commissioners at Paris at the close 
of the war with Spain. From 18g9 to 1903 he served as United States 
Circuit Judge for the Sixth Circuit and in February, 1903, he was made 
Associate Justice of the Supreme Court. 

Willis Van Devanter was born at Marion, Indiana, April 17, 1859. 
Graduated from the Cincinnati Law School in 1881 and practiced law at 
Marion, Ind., until 1884, when he removed to Cheyenne, Wyo. He was 
City Attorney from 1887 to r888. Chief Justice of the Supreme Court of 
Wyoming from 188g to 1890. Assistant Attorney General of the United 
States from 1897 to 1903, at which time he was appointed United States 
Circuit Judge for the Eighth Circuit. In December, 1g1o0, he was ap- 
pointed Associate Justice of the Supreme Court. 

Mahlon Pitney was born at Morristown, N J., February 5, 1858, and 
was admitted to the bar in 1882. Practiced Jaw at Morristown. He was 
a member of Congress from 1895 to 1899; a member of the New Jersey 
Senate from ISog to GOL; Associate Justice of the Supreme Court of 
New Jersey from 1got to 1g08. He was made Chancellor of New Jersey 
in 1go8, but resigned in 1g12 to accept his appointment as Associate Jus- 
tice of the Supreme Court. 

James Clark MeReynolds was born at Elkton, Ky., February 3, 1862. 
He graduated from the Law Department of the University of Virginia in 
1884 and engaged in the practice of law at Nashville, Tenn. From: 1903 to 
1907 he was Assistant Attorney General of the United States and was At- 
torney General of the United States under President Wilson in 1913 and 
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igt4. He was appointed Associate Justice of the Supreme Court in Au- 
gust, IQ14. 


Louis Dembitz Brandeis was born at Louisville, WN November 13, 
856. Graduated from Tlarvard Law School in 1877 eh was admutied a 
to the bar in Massachusetts in 1878. He practiced law at Boston from 


187g to 1916. Ele was special counsel for the Interstate Commerce Com- 
nussion in the second advance freight rate case im 1g13-1g14, special 
counsel for the Government in the Riggs National Bank Case in tgis, and 
counsel for the people in procec dings mvolving the constitutie ality of wo- 

mens ten-hour laws in Oregon and Hlinots, the Ohio nine-hour law, the } 
Cahitornia eight-hour law, the Oregon minimum wage law, and in many 

other notable legal proceedings. [le was appointed Associate Justice of 

the Supreme Court January 28, 1916. 

John Hessin Clarke was born at Lisbon, Ohio, September 18, 1857 
tle wes admitted to the Ohio bar in 1878 and practiced at [Lisbon until 
i8So. Irom 1880 to 1897 he was a member of the bar at Youngstown, 
and trom 97 to ig14 he practiced at Cleveland. Tle was appointed 
United States District Judge for the Northern Distriet of Ohio in 1914, 
and was appointed Associite Justice of the Supreme Court in 1916, 


ABOLISHING THE GRAND JURY. 


Last month we made some remarks in our “Editorial Notes” con- 
cerning the grand jury, questioning its longer continuance as an American 
Instituiton. Our attention has since been called to an article in “Law 
Notes” of January lasi by Mr. Minor Bronaugh, in the course of which he 
says. 

“In so taras Federal prosecutions are concerned, the reformer of our 
riminal procedure 1s confronted at once by the Fifth Amendment to the 
Constitution, which was manifestly intended mainly for the security of per- 
sonal rights. This amendment begins its enumeration of these rights by 
declaring that ‘no person shall be held to answer for a capital, or other- 
wise Infamous, crime, unless on a presentment or indictment of a grand 
jury. Obviously no move ean be made toward abolishing the grand jury 
in Federal cases until this provision is stricken from the Constitution, and 
while it seems that august document may be amended in order to curtail 
personal rights it presents no small obstacle when the end desired is the 

mpli ication and che pening of the method of criminal procedure. 

“With the States, however, the matter rests on a different footing. 


a 





That the provision of the Federal Constitution relating to grand juries is 
inapphies agen 1G sai edure in States cases is so well settled as to render the 
necd of citation of authoritics unnecessary. When similar provisions 
exist in State Constiturt ions they may be stricken out without any great 
degree of difficulty, as amending State Constitutions has become quite the 
tyvle in recent years. ‘A ide trom the Fifth Amendment of the ledera! 
Constirnution there is no other provision in that instrument which forbids a 
State from proceeding against its criminals by information without the aid 


or necessity of an indictment by a grand jury. The only other provision ; 


of the Constitution which might be called on to support the theory that a 
State cannot try a felon without first indicting him by means of a grand 
jury is the Fourteenth Amendment, which provides as follows: ‘Nor shall 


— 
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any State deprive any person of life, liberty or property without due 
pr ICESS of law.’ 

“That this provision in no way prevents a State from abolishing the 
grand jury has been finally determined by the Supreme Court of the 
United States in Hurtado v. California, 110 U.S., 516. In that case it 
was contended that an indictment or presentment by a grand jury as 
known to the common law of England was essential to that ‘due process 
of law’ when applied to prosecutions for felonies, which was secured and 
guaranteed by this provision of the Constitution, and which accordingly it 
was forbidden to the States réspectively to dispense with in the administra- 
tion of criminal law. In denying this contention the Court quoted with 
approval the opimmon in Rowan v. State, 30 Wis., 12g, 16 Am. Rep., 559, 
wherem it was said: ‘But its design was not to confine the State to a par- 
ticular mode of procedure in judicial proceedings, and prohibit them from 
prosecuting for felonies by information instead of by indictment, if they 
chose to abolish the grand jury system. And the words “due process of 
law” in the amendment do not mean and have not the effect to limit the 
powers of State governments to prosecutions for crime by indiciment ; 
hut these words do mean law in its regular course of administration, ac- 
cording to prescribed forms, and in accordance with the general rules for 
the protection of imdividual rights. Administration and remedial pro- 
ceedings must change from time to time with the advancement of legal 
science and the progress of society; and if the people of the State tind 1t 
wise and expedient to abolish the grand jury and prosecute all crimes by 
information, there is nothing in our State Constitution and nothing in the 
fourteenth Amendment to the Constitution of the United States which 
prevents him from doimg so.’ It was further contended in the Tlurtado 
case that the phrase ‘due process of law’ was equivalent to ‘law of the land’ 
as found in the twenty-ninth charter of Magna Charta; that by immem- 
orial usage it had acquired a fixed, definite and technical meaning; that 1 
referred to and included not only the general principles of publ liberty 
and private right which lie at the foundation of all free government, but 
the very institutions which, venerable by time and custom, had been tried 
by experience and found fit and necessary for the preservation of those 
principles, and which, having been the birthright and inheritance of every 
english subject, crossed the Atlantic with the colonists and were trans- 
planted and established in the fundamental laws of the State; that, having 
heen originally introduced into the Constitution of the United States as a 
limitation on the powers of the government brought into being by that in- 
strument, it had now been added as an additional security to the individual 
against oppression by the States themselves; that one of these institutions 
was that of the grand jury, an indictment or presentment by which against 
the accused in cases of alleged felonies was an essential part of due process 
of law, in order that he might not be harassed or destroyed by prosecutions 
founded only upon private malice or popular fury. Ino support of this 
contention was cited the case of Jones v. Robbins, 8 Gray (Mass.). 329, 
wherein it was held that the twelfth article of the Bill of Rights of Mas- 
sachusetts, a transcript of Magna Charta in this respect, made an indict- 
ment by a grand jury essential to the validity of a conviction in case of 
prosecutions for felonies. In his opinion in that case Chief Justice Shaw 
based his conclusions chiefly on a passage from Lord Coke to the effect 
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that by ‘the law of the land’ as expressed in Magna Charta was intended 
due process of law, that is, by indictment or presentment of good and law- 
ful men. However, the Court in the Hurtado case refused to accept this 
interpretation of the passage from Coke by saying on this point: ‘A 
critical examination and comparison of the text and context will show that 
it has been misunderstood; that it was not intended to assert that an in- 
dictment or presentment of a grand jury was essential to the idea of due 
process of law in the prosecution and punishment of crimes, but was only 
mentioned as an example and illustration of due process of law as it act- 
ually existed in cases in which it was customarily used.’ 

“Nor is it true that no proceeding otherwise authorized by law, which 
is not sanctioned by usage, or which supersedes and displaces one that is, 
can be regarded as due process of law. As was said in the Hurtado case : 
“To hold that such a characteristic is essential to due process of law would 
be to deny every quality of the law but its age, and to render it incapable 
of progress or improvement. It would be to st uMp upon our jurispru- 
dence the changeableness attributed to the laws of the Medes and Per- 
sians.’ After reviewing fully the authorities the Court announced its con- 
clusion in that case as follows: ‘We are unable to say that the substitution 
for a presentment or indictment by a grand jury of the proceeding by in- 
formation, after examination and commitment by a magistrate, certifying 
to the probable guilt of the defendant, with the right on his part to the aid 
of counsel, and to the cross examination of the witnesses produced for the 
prosecution, is not due process of law. It is, as we have seen, an ancient 
proceed ling at common law, which might include every case of an offense 
of less grade than a felony, except misprision of treason; and in every 
circumstance of its administration, as authorized by the statute of Cali- 
souieee it carefully considers and guards the substantial interest of the 
prisoner. It is merely a preliminary proceeding, and can result in no final 
judgment, except as the consequence of a regular judical trial, conducted 
precisely as in cases of indictment.’ 

“Thus we see that there are no insurmountable obstacles to be over- 
come by the States in order to put into effect this reform in their criminal 
procedure. If there is the will to do so, the way 1s open. Perhaps as a 
sop to sentiment the better way might be to do as has been done in some 
of the States, notably in Missouri, where prosecution by information is 
provided for without entirely abolishing the ancient grand jury. Though 
retained as a method of bringing a criminal to trial it is seldom used, but 
it remains as a check on pre judiced or corrupt prosecuting attorneys who, 
for partisan or political reasons, fail to take action against their friends. 
“That conservative England could so easily discard an institution of 
its criminal law, hoary with age, may well be wondered at until we recall 
the history of the period during which it was done. That she recognizes 


the benefits of the change and is about to make them permanent may well 


cause us to give careful thought to the matter, and if the system has out- 
worn its usefulness and the cause for its existence has disappeared in the 
more democratic form of government of to-day, why should we not also 


reap the benefits in time and money to be derived from its abandonment ?” 


alse swearing by a witness is held to be such an obstruction of jus- 
tice as to constitute a direct contempt ot court, in Riley V. Wallace, 18S 
Ky. 471, 222 5. W. 1085, annotated in 11 A.L.R. 337. 
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IN RE SUSSEX RAILROAD CO. 


(Board of Public Utilities, Apr. 15, 1922). 

Lease of Kailroad—Undetermined Amounts of Indebtedness—Delegation of 
Board Powers.-1. Where application is made for a lease for a Railroad for a term 
coextensive with its corporate existence, the lease should be scrutinized most care- 
fully as such a lease is equivalent to a conveyance in fee. 

2. The Board will not approve a lease that might sanction in advance unde- 
termined amounts of bonded indebtedness of a railroad, but will require future 1s- 
sues of bonds, stocks or other evidences of indebtedness provided for in such a 
lease to be subject to the approval of the Board, when the issues of such indebted- 
ness are required. 

3. A utility company cannot, by virtue of the terms of a lease which 1s tanta- 
mount to a conveyance of all of its properties, tangible and intangible, delegate the 
duties, which its Board of Directors are required by law to periorm, to the lessee. 

In the matter of the application of the Sussex Railroad Company tor 
approval of lease of its railroad and franchises to the Del., Lack. & West- 
ern Railroad Company. 

Mr. W. J. Larrabee for the Companies. 


THE BOARD: This matter is before the Board on an application 
of the Sussex Railroad Company to lease its properties and franchises to 
the Delaware, Lackawanna & Western Railroad Company from the first 
day of July, 1921, for and during the full term of the corporate existence 
of the Sussex Railroad Company. The application 1s made necessary by 
virtue of Section 1&, Par. (hy) of the “Act Concerning Public Utilities,” 
and also by virtue of “An Act Concerning Railroads” ( Revision of 1g05) 
as amended by P. L. Laws of 1g16, page 500. Section 18 of the Public 
Utility Act provides: 

“No public utility as herein defined shall, (h) without the approval otf 
the Board, sell, lease, mortgage or otherwise dispose of or encumber its 
property, franchises, privileges or rights, or any part thereof :” 

The proposed lease demises for the period atoresaid to the lessor, 
Its successors and assigns, the Railroad and the use thereot of the Sussex 
Railroad extending from the Junction near Stanhope through Branch- 
ville, together with a branch line extending from Branchville to Franklin 
Furnace, and also all branch and other railroads owned, leased, rented or 
otherwise controlled or hereafter to be controlled by lease. purchase, 
merger, or consolidation, in this State or elsewhere, by the said party otf 
the first part, together with all the lands, real estate, water fronts, water 
rights, superstructures, piers, docks, wharves, landings, rights of way, 
railroads, railways, tracks, bridges, viaducts, culverts, fences, depots, sta- 
tions, station-houses, water, water pipes, water stations and tanks, turn- 
tables, shops, buildings, structures, tools, machinery, fixtures, locomo- 
tives, and other engines, cars, rolling stock and equipment; and also all 
other property and rights of every kind and character, real, personal and 
mixed, whatsoever and wheresoever situated, appertaining to the said 
demised and contracted railroad, belonging to the said party ot the first 
part, or to which the said party of the first part is wholly, or im part, in any 
manner entitled. Also, all and singular, the franchises, immunities, rights, 
powers and privileges, which have been or may be granted to or con- 
ferred upon, or which may be used or exercised by the said party of the 
first part; the lease also provides for an absolute conveyance ot all con- 
tracts, agreements, credits and accounts which have been made or belong to 
the lessor. 
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Phe proposed lease in Article to also provides, “that the said) party 
we first part shall from time to time during the continuance of this 
upon the request of the said party of the second part, make, execute, 
and deliver to the party of the second part, the bonds and other 
ations or stock of the said party of the first part, part bonds, part 


~ obligations, and part stock as the said party of the second part may 


require to such an amount and to such extent as may be required by the 


motives, machinery, cars and other equipment for said railroad” 


nds for such purposes as the 


} 


party of the second part, for the construction and purchase of loco 


the said party of the tirst part shall also, upon the request of the 


party of the second part, make, issue and deliver to the party of the 


nd part such other bonds, obligations and securities which may be 
ired trom time to time to retire, refund, pay or discharge or replace 


bonds or other obligations theretofore issued.” 


This provision, it will be observed, deprives the Board of Directors 

-at ‘ight to exercise any of its discretionary powers m the 
une bonds or stock, but binds the lessor to issue stocks and 
lessee may desire, and in such amounts 
1 


lessee may desire, as set forth im said lease, thereby vesting the 


“hot Ditrectors of the lessee with full power and authority to issue the 


1 


onds of this Company, and practically substitutes the Board 


ITectors ¢ t the lessee for thre Board of Directors of the lessor. 


isa well recognized principle of law that a Board of Directors can- 


legate its discretionary powers and the power of financing the en- 


business attairs, improvements and betterments of a corporation; and 


in which it shall be done 1s unquestionably one of the sound 
) 1 « Dir CLOTS, 

( intamount to a convevance Of all We propel 

netble, of the lessor, as well as vesting in the lessee 


ight to perform all of the duties and functions of the Board of D1- 


It smply leaves the shell of the corporation of the 
tence to pertorm the necessary acts that the lessee, by virtue 
the | i¢ right to require it to perform. Nothing 
er ot the applicant to make a lease of its property and fran- 

Sec. 64 of the General Railroad Act (as amended 
Ig, page 500) which provides, among other things, as 


pany of this State may lease its road, or any part 
er railroad company of this or any other State, or may 
road, or any part thereof, of any other railroad com- 
her State, or may unite or consolidate as well as 
perty, franchise and road with those of any other 


nies of this or any State, or may acquire by merger the 


r d road of any other company or companie: 
or other State 

ervations can be readily made from a reading of 

e. While the proposed instrument is in the form of a lease, it not 

reates a leaschold estate which is tantamount to a conveyance in fee, 


ves the exercive of power to sell all the contracts, accounts and 
the Company, and, though the instrument provides the power 
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to mortyage and to issue capital stock and bonds from time to time in the 
future and whenever requested by the lessee, the instrument in no wise 
recognizes the necessity of obtaining the approval of the Board with 
respect to the exercise of such power. 

The effect of the lease in divesting the lessor of all of its properties 
of every kind and deseription, and vesting the lessee therewith, and in 
addition thereto the full power to manage, operate and control it, and to 
call out its stocks and bonds and direct the execution of mortgages, and in 
every way exercise control as fully and to the same extent as the lessor, 
under its own Board of Directors, now can do, is to create all of the 
rights meident to merger or consolidation, 

A reading of that section of the statute above cited indicates that it is 
the miention of the Legislature that all rights and privileges incident to 
merger should be accomplished by merger or consolidation, as provided by 
statute, and not under the guise of a lease or contract similar thereto. 

The Board should first determine whether there is a statutory aut 
thority for the proposed lease, and, if so, whether the statutory require- 
ments have been complied with. “The Board should also determine whether 
the public interest will be served by an approval of the lease, or whether 
the general poli y of the State will be furthered or jeopardized. 

It is settled in this State that a railroad company cannot lease its 
property and franchises necessary in its fulfillment to the obligations of 
the State without legislative sanction. West Jersey Railroad v. Public 
Utility Board, 87 N. J. 1... page 170. 

Under Section 64 of the General Railroad Act (as amended in 1916) 
the power given to a railroad to lease seems to be confined to the leas- 
mg of the road or any part thereof, 

Under the terms of the lease in question it 1s nagrdongd that the lessor 
desires to vest far greater powers in the lessee than the statute seems to 
indicate. By the terms of the lease it is doubtful we ng certain powers 
now entrusted to the Board would not be impaired or made impossible of 
administration, as pointed out in the case of West Jersey R. R. Co. vy. 
Public Utility Board, 85 N. J. 1. 472 

The Public Utility Act (P. Lb. Laws 191i, p. 574) by Sec. 18 (e) 
provides that: 

“No public utility as herein defined shall (e) hereatter issue any 
stocks, stock certificates, bonds or other evidences of indebtedness pay- 
able in more than one year from the date thereof until it shall have first 
obtained authority from the Board for such proposed issue.” 

This section makes it the duty of the Board, after a hearing. to ap- 
prove such proposed issue maturing in more than one year from the date 
hereof, and that the same shall be made in accordance with the law, and 
the making of such issue to be approved by the Board. 

The provisions of the proposed lease requiring the lessor to issue and 
deliver to the lessee the bonds and other obligations and the stock of the 
lessor to such an amount and to such an extent as may be required by the 
lessee, if approved by this Board, might be construed as a general ap- 
proval in advance for the issuance of such securities and so divest the 

soard to this extent of the jurisdiction when later issues of securities are 
made under this provision. 

While it is apparent that the provisions in the lease—which require 
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the lessor to issue its stocks and bonds or execute its mortgages at the 
request of the lessee —might be deemed to be an approval in advanee of any 
issues that might be directed thereunder, still such an objection to the 
lease could be controlled by the Board in ordering, as a part of the lease, 
that all stock and bond issues which are now under the Board's jurtsdie- 
tion should, when called for by the lessee, be subject to the future approval 
of the Board, when the necessity therefor requires the issuance thereof, 


The lease vests in the lessee full control of all properties and places 


the lessee in full charge and management thereof, and in addition thereto 
vests the lessee with all the rights of the Board of Directors of the lessor; 
it leaves the lessor’s corporate status in the condition where its Board of 
Directors has no functions to perform and its officers to perform only such 
duties that the lessee shall direct. This 1s equivalent to a merger or con- 
solidation and not, in the judgment of the Beard, such rights as may be 
acquired by lease, and for that reason should not receive the approval of 


~ 


ie ay ard. 
The provision in the lease giving the lessee the power to call out the 


tocks and bonds of the lessor and to direct it to execute mortgages as it, 


the lessee, may deem proper, as provided by the terms of the lease, is the 


delegation of the power of the Board of Directors of the lessor, which 1s 


contrary to law, and therefore cannot receive the approval of the Board, 


+ 
i 


+ 


or any contract whereby a corporation disables itself to perform its duties 


the public or attempts to absolve itself from its obligations without 


consent of the State is a violation of its contract with the State and tends 


he public injury. 
We do not think it a sufficient answer to say that the lessee may per- 
these duties as well as the lessor. 


kor these reasons the Board of Public Utility Commissioners finds 


determines the approval of the pending lease 1s not necessary and 
r r d therefore will not grant its approval thereof, and will dis- 
uss the petition 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Buckhorn Springs lHoater Co.—Complaint by the town of 
re as to insutticiency of water supply and inadequacy of fire pro- 

The supply is a surface supply gathered in two reservoirs on the 
ast of Belvidere, and, said the Board, “The water itself is soft, 
ectly from springs, and is entirely satisfactory to the con- 
y i arrives at the town under an exceptionally high 
sure, so as to be available for fire purposes without the addition of 


engines or other pumping apparatus. It is admitted that the present 
‘is inadequate. At times, during protracted drought, the amount of 
ter remaining in the reservoirs has become so low as to cause anxiety 


n the part of the ofticials of the Water Company, and particularly so on 


& part ot the inhabitants of the town. At no time, however, has the 
ater actually tailed.” Ona review of the situation the Board gave it, as 
opinion, that the Water Company should continue its development of a 


new supply; that certain cross connections should be made; and that old 


+7 


should be repaired or renewed at the expense of the Company. 
© order was entered, as the Company expressed willingness to comply 
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with the opinion of the Board. Report dated Mar. 27, 1g22. Mr. 1. De- 
Witt Taylor for Town of Belvidere. Mr. Joseph M. Roseberry and Mr. 
John M. Dahlke for the Buckhorn Springs Water Company. 


In re Monmouth County Water Co.—Application for increased rates. 
Petition filed Sept. 16, 1921; rates desired suspended until Apr. 15, 1922. 
Previous increases had been allowed effective Aug. 8, 1gtg, and Jan. 1, 
ig2t. After a review of valuation, improvements to be installed, the 
Board allowed the new rates proposed, effective Apr. 1, 1922, but re- 
tained jurisdiction “with a view to reseimding the approval given at this 
time in case it later appears that the improvements referred to have not 
been made in time for use during the coming summer.” Report dated 
April 1, 1g22. Mr. Theodore J. Grayson for Petitioner. Mr. Ward 
Kremer for Bradley Beach and Neptune City. Mr. James D. Carton for 
Asbury Park. Mr. Hf. Hl. Dawson for ‘Taxpayers Assn. of Avon. Mr. 
R. W. Stout for Neptune Township. Mr. Charles C. Cook for Borough 
of Avon. 


In re N. J. Junction R. R., ete. een of the New Jersey 
Junction Railroad Co., owner, and the New York Central Railroad Co. 
lessee, for the alteration of the wrade c crossing of the New Ferry road, 
West New York, and the tracks of said Companies. An order in the mat- 
ter was made Jan. 29, 1918, when the Board understood “that the Com- 
pany had arranged on satisfactory terms for the cooperation with it of the 
municipalities, public utilities and other parties” included in the Board’s 
order. Objection was thereupon made that - statement in the Board’s 
report “that the Company has arranged on satisfactory terms,” ete., was 
not in accordance with the facts. Upon a cons ider: ation of this obje tion, 
the Board filed a report on the 25th day of March, 1918, in which it sil 
termined that the matter raised or the objector did not affect the order or 
provide sufficient reason for revoking or modifying it. On the rst pe 
of December, 1gt8, upon applic ation for that purpose, the Board ordered 
certain modifications and alterations in the construction work. Under 
date of October 5th, 1920, upon application of the Railroad Companies, a 
further order was made extending the time within which the work was 
to be completed until December 31st, 1920. On December &th, 1g21, the 
attorney for the town of West New York petitioned the Board for a 
hearing relating to a dispute alleged to have arisen concerning the pav- 
ing of the surface of the new Iighway over the bridge or viaduct con- 
structed by order of the Board. A reference to the petition presented the 
question in the following form: “Some question has arisen as to who is 
to complete this bridge. The Railroad Company claims that the surfacing 
must all be done by the town of West New York but the findings of your 
sjoard were to the effect that all expenses were to be ps ud by the Rk: iilroad 
Company. We desire to get a hearing on the subject.” 

The hearing was had and the Board inspected the locus in guo, and its 
engineer made a report. The Board in its order of Jan. 29, 1g18, had 
directed that the duties imposed, which included the expense of the im- 
provement, should be borne by the respective parties as required by the 
laws of this State. On this point, reference being made to the “Feeder 
Grade Crossing Act” (P. L. 1913, Chap. 57, §§ 2 and 3), the Board now 
said : 
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“It has been held that the powers authorized in the lielder Act are 
‘within the legitimate sphere of Legislation under the police power of the 
State.” Public Service Railway Company v. Public Utility Commissioners, 
8) N. J. Law, p. 24. This Act was held to be constitutional and that it 
vested in this Board the power to eliminate grade crossings in the man- 
ner specified therem. [Erie Railroad v. Public Utility Board, et als. 254 
U.S. Reports, p. 304. Section 3 of the Act is definite in that it requires 
the municipalities to bear the expense of paving, curbing and flagging 
highways constructed as the result of the change of grade. A reading of 
Sections 2 and 3 of the ‘Fielder Act’ leaves no doubt as to the duties 1m 
posed by the order of this Board, which accords with the terms of the 
Act as to the duties and expenses imposed upon the respective parties i 
the elimination of the grade crossing in question. . The Board ts 
of the opinion that the law of the State as well as the order heretofore 
made by this Board is sufficiently definite and particular to govern the 
parties without any turther order.” Keport dated Apr. 4, 1G22. 


Inre Cape May Light & Power Co.—Application for increased rates 
On a review of earnings, expenses, ete., the Board said that, “¢1) The 
Company is entitled to a larger gross revenue. (2) Part of the needed 
increase will be obtained through higher street lighting rates, which have 
already been made the subject of contract between the Company and the 
various municipalities. (3) An adjustment of rates as proposed by the 
Company at the hearing and which were agreed to by the representative 
f the municipalities will bring to the Company a net return ef appros 
mately six per cent. and will enable the Company to properly operate its 
plant and furnish satist: ictory service to the communities they serve.” 
Then followed rates permitted. Report dated Apr. 14, 1922. Mr. C. L. 
S. Tingley for Petitioner. Mr. Lewis T. Stevens for Objectors, City of 
Cape May and South Cape May. Mr. Henry HH. [:ldredge for West Cape 
May. Mr. George P. Wentzell for City of Cape May. Mr. Davis for 
Progressive League of Cape May. 


In re Atlantic City Railroad Co.—Applhieation by the Railroad for 
permission to place an additional track at grade across the following named 
public highways, located in the Boroughs of Haddon Heights, Barrington 
and Magnolia: Station avenue, Haddonfield road or Clement Bridge road, 
Brownings Lane or Gloucester road, Davis road, Lincoln avenue, Lve- 
sham avenue. ‘The Board said: 

“While it is the practice of this Board to have approval given by the 
municipality in which it is proposed to make a new crossing at grade before 
acting upon application for the Board’s approval, there is no provision of 
the statute requiring this. Wath respect to the application now before us 
it appears that carly completion of the work of constructing the additional 
track 1s important; that this will expedite train movements on the rail- 
road, and wall not create any serious additional hazard. In view of this it 
seems to the Board that it may properly grant its approval without wait- 
ing tor the final passage of the ordinance now before the Council of 
Barrington. The approval so given by the Board is with the understand- 
ing that the provisions of the municipal ordinances will be complied with. 
In the opinion of the Board the permission by it prior to the final passage 
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of the ordinance by the borough of Barrington does not affect in any way 
the legal rights of the borough. It is expected by the Board that the Rail- 
road Company will comply with the conditions imposed by the ordinance 
of that borough as well as by the ordinances which have been finally passed 
by the Councils of the other boroughs.” Report dated April 14, 1922. 


Inve Public Service Railway Co.—-On petition to abandon the tracks 
of the Company on Main street, between Amboy avenue and Benner’s 
Corner, in Metuchen. About 1897 a franchise was granted to the Bruns- 
wick “Fraction Company to operate cars along Main street, Metuchen, 
with a provision that the cars should run to and from New Brunswick 
to the end of the line, at a point known as Benner’s Corner. In gota 
franchise was vranted to the Raritan ‘Traction Company to operate cars 
along Amboy avenue from Main street, Metuchen, thence to Perth Am- 
boy. When the operation of these lines was assumed by the Public Service 
Railway Company the two distinct lines were consolidated and operated 
as one line, known as the Middlesex Line, which operated from New 
Brunswick to Perth Amboy. In order to carry out the franchise require- 
menis, the Company operated, in licu of the through service between 
Benner’s Corner and New Brunswick, a shuttle car from the intersection 
of Amboy avenue and Main street to Benner’s Corner. This shuttle line 
has been operating since about 1904 over tracks on Main street for a dis- 
tanee of about .goo mile. [tis this portion of its route which the Com 
pany desired to abandon. The shuttle cars carried in one week, from Dee. 
4to 10, 1G21, 526 passengers on 521 trips; the total revenue for that week 
was $28.35. For the whole year the revenue on the shuttle car was $1,- 
870.48, and the cost of its operation $21,020.92. The Board granted the 
petition. Report dated Apr. 15, 1922. Mr. George Tl. Blake for Pett- 
tioner. Mr. \Wesley Benner for Borough of Metuchen. 


In re Borough of Aletuchenu—Vetition to discontinue the charge made 
by the Public Service Railway Co. for transfers on the Metuchen shuttle. 
\s the Board permitted the Railway Co. to abandon its track on the 
shuttle line (as per preceding matter), the application was denied.  Re- 
port dated Apr. 15, 1922. 


ar 
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In re Sussex Railroad Co. Application for approval of lease of its 
Railroad and franchises to the Del, Lack. & Western Railroad Co. (See 
full report ona preceding pave of this JoURNAL). 


In re Lehigh Valley R. R. Co—Appheation for permission to con- 
struct four tracks in Washington street, Perth Amboy, from an existing 
side track into the plant of the Perth Amboy Dry Dock Co. The Board 
said: “Washington street at this point is practically a dead end. There 
are no other buildings or industries located on it than the Perth Amboy 
Dry Dock Company’s plant which runs to the short front on Will von 
Kull. No other interest can, therefore, be possibly jeopardized, and it 1s 
apparent that the Perth Amboy Dry Dock Company is in need of the rail- 
way facilities asked for. The grade of the street will not be perceptibly 
affected and for the reason stated there is no traffic over the street except 
of the Perth Amboy Dry Dock Company. An ordinance of the City of 
Perth Amboy was passed granting to the Railroad Company the right to 
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lay the tracks in question. An application was thereupon made by the 
Railroad Company to this Board for the approval of the Board as re- 
quired by the statute. The matter came up for hearing and was adjourned. 
Upon the adjourned date several citizens and some of the council of 
Perth Amboy opposed the granting of the application. The principal 
ground of opposition seems to be the possibility of the location of a ferry 
at some time in the future at the foot of Washington street. It does not 
appear that there is any ferry in contemplation at this time, or is there 
anything in the case to show that such a ferry ever will be built, or, if a 
ferry is to be built, whether some other more available location would not 
be selected therefor. It is also objected that other companies located or 
intending to locate on Washington street, or the immediate vicinity, may 
desire spurs of their own which may be interfered with by the tracks 1n 
Washington street covered by this application. These objections refer 
to something that may happen in the future. ff and when either of these 
events arises the Board will deal with the situation as then presented for 
the purpose of protecting the rights of the public to a safe approach to 
the ferry and the claims of manufacturers for sidings to their plants. 

It further appears that the movement across the tracks will be 
infrequent—probably less than one a day, and that all movements of cars 
will be safeguarded by haying a man precede cach car movement across 
the street. A question was raised as to the power of the Board to grant 
the approval demanded in this case in view of the action or attempted ac- 
tion of the City Couneil of Perth Amboy to rescind the authority granted 
by the ordinance. It appears that after the ordinance upon which the 
application is based was passed a majority of the City Council introduced 
another ordinance to repeal it. The Railroad Company contends that the 
second or repealer ordinance is illegal. It appears that when the original 
ordinance was passed granting permission to the Company to extend its 
tracks, it was passed after a public hearing, that the action taken by the 
Council to repeal the ordinance was without public hearing, and that the 
action taken on the repealer was by a different Council than the one which 
passed the original ordinance. This Board is of opinion that the passage 
of an ordinance is not a necessary condition precedent to its action upon 
applications of this kind. The authority is conferred upon it by statute to 
grant its approval when in its judgment conditions justify it. While in 
most cases it is the practice for a Railway Company to obtain an ordinance 
from the municipality before applying to the Board, the application can 
very well be made to the Board in the first instance, and the Board could 
vive its approval before any action of the municipality. The Board will 
grant its approval of the construction of the tracks in accordance with the 
prayer of the petition, but in its order will prescribe that each movement 
of trains shall be at not more than six miles per hour across the street and 
hall be preceded by a flagman.” Report dated April 15, 1922. Mr. 
Adrian Lyon and Mr. Ie. Hl. Boles for Petitioner. Mr. Leo Goldberger 
for Objector. 

Under section 14b of the Bankruptey Act, a trustee im bankruptey 
may not interpose objections to the bankrupt’s discharge until he is au- 
thorized to do so by a meeting of the creditors called for that purpose. 
Matter of Ruhlman, 48 Am. B. R. 2 
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VARIOUS RECENT AUTOMOBILE ACCIDENT DECISIONS. 

Pedestrian struck, while crossing street, by defendant’s automobile, 
which she did not see until within five feet from her, held not entitled to 
damages, since, if defendant was negligent in not discovering plaintiff until 
within a few feet from plaintiff, the plaintiff was also guilty in not sooner 
discovering detendant’s automobile.—Brickell v. Trecker, Wis., 186 N., 
W. 593. 

Negligence of driver of automobile held not imputable to gratuitous 
passenger. Chase v. American Cartage Co., Wis., i86 N. W. 598. 

lor motor vehicle to run down a pedestrian who is in full view, and 
does not suddenly change his course, is evidence of negligence.—Rankin 
v. Ward Baking Co., Pa., 116 Atl. 58. 

A pedestrian, carrying a box of raisins, run down and killed at a 
street intersection by an automobile in the night-time, with proper lights, 
while going at a speed of 15 miles an hour, was negligent, since he cither 
failed to look for automobiles, or saw the automobile and carelessly walked 
in front of it, or carried the box of raisins so that it obscured his vision, 

finkle v. Tait, Cal., 203 Pac. 1031. 

evidence, showing merely that an automobile owned by an electric 
light company was sometimes driven by the general manager’s infant son, 
and not showing for what purpose it was so driven, would not support 2 
recovery against the father for the son’s negligence under the “family 
purpose doctrine,” which is that the owner of an automobile purchased 
or maintained for the pleasure of his family is lable for injuries inflicted 
by the machine while being used by the members of the family for their 
own pleasure.—Doss v. Monticello Electric Light & Power Co., Ky., 
236 S. W. 1046. 

In suit for injuries sustained in an automobile collision, whereim 
plaintiff claimed defendant was driving on wrong side, the negligence of 
defendant, who claimed to have “skidded” because of a wet pavement, 
held for the yury.-MeDermott v. Johnson, lowa, 186 N. W. 630. 

In an action for damages because of injury by an automobile, a re- 
fusal to charge that person about to cross a street, neglecting to look both 
ways for vehicles, is negligent as a matter of law, was not error, as a 
pedestrian is required under such circumstances to exercise only reason- 
able care.--Wiser v. Copeland, Ariz., 203 Pac. 565. 

evidence that plaintil, who was intending to board a street car, 
stepped to one side to permit a passenger to alight from the street car and 
was struck by defendant’s automobile, does not show, as a matter of law, 
that she was contributorily negligent for stepping back against the auto- 
mobile. Sommer v. Martin, Cal., 204 Pac. 33. 

When the plaintiff? has suffered injury from the negligent management 
of an automobile, it is sufficient prima facie evidence that the negligence 
was imputable to the defendant, to show that he was the owner of the car 
without proving affirmatively that the person in charge was the defend- 
ant’s servant.— Boling v. Asbridge, Okla., 203 Pac. 894. 

Negligence of driver of automobile is not imputed to one in his car 
riding at his mnvitation and as his guest, in the absence of evidence to show 
that such guest knew that the car was being negligently driven.—l¢ads v. 
Tiede, S. D., 186 N. W. 823. 
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Where a collision between defendant's truek and a truck driven by 
plaintift’s minor son, under the age of 18 years, who had no driver’: 
license, as required by \et April 27, 1909 (P. 1. 2606), § 4, was due to 
the neghvence of defendant's drive r. there was no causal relation between 
the minority of plaintiff's son and the death of plaints husband, whe 
was riding on the truck, and the fact that he was riding with an oun 
heensed minor under the age of 18 did not defeat a recovery tor his death. 

Scorsont vy. Pittsbrugh Provision & Packing Co., Pa. 116 Ath 154. 

Where detendant’s chautfeur, after taking at defendant's directions 
detendant’s guest to a station, returned the car to defendant's home, his 
subsequent taking of the car without authorization for a trip of his own, 
Was tortious, and tts use on such trip, whereon he collided with plaititi’s 
car, Was not on detendant’s business, but solely on his own, so that de- 


fendant was not liable.—Bloodgood v. Whitney, N. Y., 192 N.Y. S. 383. 


That an attorney has no authority to indorse a check payable to his 
client in satisfaction of a judgment secured for him, although the attorney 
is entitled to tees from the fund, is ee - Cr: “i v. Mercantile Trust & 
sav. Bank, 295 Ill. 375, 129 N. E. 120, ALR. 92. 


Where a servant is incompetent on account of deafness, and it is his 
duty to start and ones dangerous machinery where his fellow employees 
are at work, and, on account of such deafness, he fails to act, which tailure 
caused or cont fest to the injury of the co-employe, the master 1s held 
te ) Be guilty of negligence in knowingly hiring and retaining such incom- 
pe 


servant, in the Mississippi case of Cecil Lumber Co. v. Met eod, 
R= So 78, wivich is followed in it ALR. 776, by a note on negligence 
or the master toward a fellow servant in employing a servant who is 
phys Cleric 


The arrest late at night of a reputable citizen of the community for 
driving his automobile without the necessary lights, refusing to permit 
i] ul, and lodging him in jail because of unwillingness to 
disturb a ma igistrate, is held to be an abuse of discretion rendering the 

hable in damages, in the Arkansas case of Bryan v. Comstock, 220 
\. 475, which is accompanied in g A.L.R. 1346, by a note on the time 
arrest is made as affecting its legality, or lability for mak- 
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“HIS HONOR, JUDGE PARRY.” 


Ieditor of the 
Sik: “Elis Honor, Judge Parry,” 
mentioned mm the note preceding “A 
letter to Portia? im the April 
JouRNAL (p. 115), is, | think, the 
leadine lawyer, who used to be call- 
ed “Mr. Sergeant Parry,” and who 
became a fudge of some local Court 
outside of london. Ele was once in 
Court when Sir George Jessel, Mas- 
ter of the Rolls, was trying a case. 
a london boy, a te 
brew, and one of the greatest Judges 
in feneland. but he had the [on 
doner’s fashion of slurring the 
eighth letter of the alphabet. A 
young whipper-snapper of a barris 
ter was standing by Parry’s. side, 
and said to him, in an excited whis- 
per: “fle drops his aitches! He 
drops Ins aitches!" Parry was irri- 
tated to hear the ass bray at the lion 
and said: “Sir, | would rather drop 
my aitches with Jessel in hell than 
aspirate with you in heaven.” 

Amzi Dodd was in Jessel’s Court 
once, When the Judge, a big, florid, 
John Bullish man, said to the coun- 
cl who was on his feet: “Tut! tut! 
That case doesn’t decide that. Let 
me see the book: besides | wouldn't 
follow atoaf a did.” 

I REDERIC 
os Anveles, Cal. 


fournal. 


Jessel wa 


ADAMS. 


SOME STATE NOTES. 


Mr. Joseph A. Fuerstman, of 828 
Broad street, Newark, has been re- 
covering from an operation for ap- 
pendicitis, 

Former Prosecutor Jacob lL. 
Newman and Mrs. Newman, of 
Newark, sailed recently to complete 
a tour of Europe that was inter- 


rupted when the world war broke 
out m igiy. The present itinerary 
meludes visits to England, France, 
Holland, Belgium and other coun- 
tries. 

Mr. Jesse Salmon, clerk of the 
Court of Chancery, has purchased 
the 1oo-acre farm near Ilanders, 
N. J... whereon he was born, and 
where were also born his father, his 
vrandtather, his gvreat-grandtather 
and = ti vreat-yreac-grand father. 
The place had been owned outside 
of the family for the last forty five 
years, but was always known as 
“Salmon’s place.” 

Mr. Sylvester ©. Smith, of Phil- 
lipsburg, Prosecutor of the Pleas 
for Warren county, was married on 
May 17 to Miss Thalia Graff 
daughter of Mr. Frank M. Gratf 
of Blairsville, Pa. 

Mr. Benjamin W. Miller, attor- 
ney residing in Newark, was sent to 
the State Reformatory at Rahway 
recently, on pleading non vult to a 
charge of embezzlement. 

The well-known firm ot Gedney, 
MeBride & Gedney, of East Orange, 
has been dissolved by the retire- 
ment of the senior member, Mr. 
Jerome D. Gedney, who will prac- 
tice hereafter at 165 Broadway, 
New York City. The business at 
Ikast Orange is to be continued by 
the other partners, under the firm 
name of MeBride & Gedney. 

Senator Henry T. Kays, of Sus- 
sex county, was recently made Pres- 
ident of the Merchants National 
Bank of Newton, 

Qn June t several hundred mem- 
bers of the Hudson County Bar 
Association attended a testimonial 
dinner at the Elks’ Club to tormer 
Commissioner of Public Satety 
John Bentley, who will be sworn 
in on July to as Vice-Chancellor. 
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Many Judges and former Judges 
were present. After being applaud- 
ed for five minutes, Mr. Bentley 
thanked his fellow members of the 
association for the banquet. 


POLITENESS A LAWYER'S ASSET. 


Said Mr. George B. Rose of Lit- 
tlhe Rock, Ark.. a well-known law- 
ver and writer: 

“Politeness is an invaluable asset 
for every man, and for none more 
~o than a lawyer. If he will look 
tround at the leaders of his Bar, 
he will usually find them gentle- 
men of the greatest courtesy. There 
are a few successful lawyers who 
are lacking in urbanity; but they 
are strong men who have won the 
race despite a heavy handicap: and 

this burden their success 
would have been far greater. 

‘\ man cannot succeed at the bar 
courtesy attracts 
eness repels them. And 
because politeness is such an assist- 
ting on in the world, the 
vho control the big business of 


] 1° 
| 


without cl 


ents; 


lients: rud 


nee in get 


country are usually polite men. 
Such men are not cong to give their 
ronage to one whose manners 
find offensive The old Latin 
m. Fortiter im re uaviter iM 

f t7]] } e-<sence of V1 


ARE RENO DIVORCES IN 


DANGER? 
a result ¢ f a recent de sion of 
\opellate Division New York 
reme Court, sustaining an in- 


lustice Donnel- 


, aren < e teecl . 
ction granted by 


the Supreme Court last July, 

the popularity of Reno, Nev., as a 

ering for divorcees from. that 

State as threatened. The decision 

estrains persons married in New 

York State from instituting actions 
any other State in the Union 


which was unani 


fhe finding, 
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mous on the part of the Appellate 
Justices, makes permanent the or- 
der restraining Archibald B. Gwath- 
mey, Ir., stock broker of 20 [x- 
change Place, from prosecuting an 
action he started last April in llori- 
da for a divorce against Mrs. Isa- 
belle G. Gwathmey. The decision 
holds that Gwathmey’s change of 
residence was a fraud upon his 
wife’s matrimonial rights, as they 
were married in New York and had 
their domicile in that State. 

The decision means that persons 
married in the State of New York 
or having their matrimonial domi- 
cile there cannot go to Reno or any 
other place outside of New York 
State and set up a temporary resi- 
dence that will be recognized as 
legal. 

The precedent cited hy the Appel- 


late Division in its present finding 
was in the case of Forrest v. lor- 
rest. in which Edwin Forrest, the 


actor, was sued for divorce in New 
York State in i850. He went to 
Pennsylvania and started action on 
the ground of desertion. Counsel 
for Mrs. Forrest appealed and was 
eranted a similar injunction as that 
iwathmey case. 


in the ¢ 


HUMORS OF THE LAW. 


“Rastus,” said the Judge sternly, 
“you are found guilty of having 
stolen two chickens from Mr. Rob 
iInson’s last week. The fine 
will be tive dollars.” 

Smiling complacenily, Rastus ap- 
proached the clerk of the court and 
laid a ten-dollar bill on the desk. 

“Yassuh, Judge,” he said, “so Ah 
gives you ten bucks which will pay 
you up to and includin’? next’ Sat- 
tidy mieht.” —Central Law Journal. 


COOp 


‘The following cross-examination 
recalls Mark ‘Twain’s statement, on 
reading a newspaper report of his 


dei 
eX: 


los 
are 
Vo 
we 


dot 
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death, that the report was “greatly 
exaggerated”: “QQ. You went to 
Arizona on account of  tubercu- 
losis?” A. “Yes, sir.” Q. “You 
are not afflicted with that now, are 
your” A. “The doctor gave me a 
week to live after | got there.” Q. 
“You didn’t die, did your” A. “I 
don't think so.” — The Docket. 


Cook (under arrest )—‘Kin | go 


back an’ get me hat?” Officer 
“Certainly not. Ye can’t be run- 
ning away from me that way. You 


stand here and ov ll go back and get 
it.’ —Oklahoma City News. 


\ tall, gaunt individual of the 
ort known in some parts of the 
South as “poor white trash,” was 
ordered by the Judge of a certain 
pv hice court to stand up. 

“You are,” said his Elonor, “ac- 
cused of profanity in wa public 


Nace, 

, “| reckon | did at, ledge,” said 

the cracker. “A nigger was trying’ 
teal my hoss.”’ 

“But you should know better 
than to take the name of the Lord 
In vain.” 

“Tt wa’n’t m vain, Jedge. You 

t oughter seen that nigger run!” 

Public Ledger. 


A TENANT’S LETTER. 


The Fidelity Trust Company of 
Newark was appointed executor 
’ and trustee of the estate of a woman 
A bill 
for some repairs was sent to the 
tenant of one of the estate’s houses. 
The tenant promptly sent it to the 
Postmaster with this letter: 
“FRANK Bock, P. M.: 


whose name was Susannah. 


Please hand this letter to the 
hidelity Trust, 
Susannah’s bones are now 


lor 
. but dust. 
She may be up, or she may be 
down, 
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lor she charged the highest rent 
in town. 

Corporations never have a soul, 

So they'll never reach Susannah’s 
goal ; 

But they pay her bills, so send 
this there; 

It comes out of us, SO they should 
Care, 


“A TENANT.” 


DEATH OF SURROGATE. 


Daniel W. Clayton, surrogate of 
Middlesex county since 1git, died 
on June teth, at his home in Cran- 
bury trom a stroke of paralysis. 
He was sixty-four years old. He 
suffered a stroke in’ January and 
had been contined to his home since 
then. 

Surrogate Clayton had — been 
prominent in county politics for 
twenty-five years. He was re-elect- 
ed last fall for his third term as sur- 
rogate, the only Democrat to gain a 
county office at the polls in the Re- 
publican landslide. He was born in 
Prospect: Plams, three miles from 
where he died. He was clerk of the 
Board of Education of Monroe 
Township for fourteen years until 
igio, and also clerk of the Board 
of Freeholders part of that time. He 
became deputy surrogate in that 
year, and surrogate in 1911, when 
Surrogate Peter FF. Daly became a 
Judge; was re-elected in 1Q16. 

Mr. Clayton is survived by a wife 
and two sons. 


N. J. STATE BAR ASSOCIATION. 


At the recent meeting of the New 
Jersey State Bar Association at At- 
lantic City on June 16 and 17, the 
outgoing President, Mr. Harvey F. 
Carr, of Camden, made his address, 
which we hope to publish in tull in 
our next number. The newly-cleet- 
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ed President is Mr. Chauncey G. 
Parker, of Newark. 

\ddresses were also delivered at 
the session by United States Sena- 
tor \. QO). Stanley of Kentucky and 
Dr. Nicholas Murray Butler, pres 
ident of Columbia University, in 
his address scored Senator L.a lol 
lette of Wisconsin as “ai destrue 
tiomist and a revolutionary,” basing 


what he said upon tae Follette’s ad- 
dress before the American Federa 
tion of Labor in Cimemnati. Sen 
ator Ia Follette’s conception of the 
American Government Dr. Butler 


denounced as “utterly false.” and 
the political program announced by 
him as “so revolutionary as to justi- 
fy quel reply.” The Se nator, 
Dr. Butler said, made an attack not 
only on the American judiciary, but 
upon the very cornerstone of our 
American political system, which 1s 
the judicial protection of individual 


liberty and private rights agaist 
hment, even on the part 
if the government itself, 


OBITUARIES. 


: ! ( \ [ont VRD 

Mr. Frederick N. Eberhard, an 
eENXTETIAT\ practitioner in Hloboken. 
died Mav 17 in Bellevue Hospital, 


New York City, of heart disease. 


He was about to take a train for 
\\ he icke } 

NT ber] ¢ rd Waeal> born mn Ne W 
York City Aug. 21, 1858, being the 

1 f frederick N. and Susan 
Amelia (Kreps) Iberhard. His 
rrent-cvrandtather was Nicholas 
Eberhard who emigrated to this 


ountry from Hanover, Germany. 
After the usual public schools’ edu 
ention, Frederick, Jr., read law with 
the late Samuel W. Carey, of Ho- 


, 


boken, and with Edwin Stetson of 
New York City, and was admitted 
to the New Jersey Bar at the June 


Term, 1879, and thereafter prac- 


4. , 


ticed in Hoboken. He was counsel 
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for several banks and various cor- 
porations and a former member of 
the New Jersey Interstate Bridge 
Commission. tle married, in r&8a8q, 
Catherme, daughter of Diedrich 
Ranges, of Hoboken, who survived 
him, with a son and three daughters. 


Mik. LARGE Vrepensurai, JR. 


Mr. Lakue Vredenbureh, Jr. of 
Somerville, died at his) residence 
there on June 3, 1922, after an ill 
ness of ten days, of pleurisy and 
heart atflection. 

Mr. Vredenbureh was born in 
Somerville July 20, 1855, bee the 
son oof Lakue Vredenburgh, Sr., 
and = Blandina — lelmendorf,. ae 
father was lone a druggist and then 
Cashier of the old Somerset County 
Bank. Young Latue studied im the 
classical school of Res William 
Cornell and at Rutgers Colleve: 
then became a law student of the 
late Judge Bartine im Somerville, 
and was admitted to the Bar as at 
torney at the November Term, 1875 
He practiced but slightly in Somer 
ville, as his health failed and he 


Viiie 


chanved his residence to Colorad 
later he returned and accepted 
position im the Somerset County 


Bank. When that institution went 
out of existence he took a clerkship 
in the First National Bank. About 


igo he was appointed a State Bank 


lexamuiner, and about 114 he be 
came a special Deputy Banking and 
Insurance Commissioner. Tle thus 
became well-known to the bank 
about the State and to all insurance: 
companies. hor tour years pio hie 
had been receiver for the Roseville 
Trust Co. of Newark and_ the 
Mutual Trust Co. of Orange. Being 
a tireless worker, not sparing him 
self, he shortened his life by it. .\! 
the time of his death he was Presi 
dent of the Somerville Water Co 
Ile never married and is survived 
only by a sister with whom he lived. 
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